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THEY PUBLISHED, NOT PERISHED, BUT WERE THEY
GOOD TEACHERS?
FRED R. SHAPIRO*
It is widely recognized that teaching is accorded a far lower prior-
ity than scholarship in the reward system for American university
professors. Harvard paleontologist Stephen Jay Gould has remarked
about the importance of teaching in tenure decisions, "I've never
heard it seriously considered .... There's lip-service given to it."'
Douglas Kankel, a tenured biologist at Yale, has gone further, stating,
"It is extremely unlikely that if you are a professor with an excep-
tional teaching background, you will survive the tenure process."
2
The universities' indifference, even hostility, toward teaching is
symbolized by the catch-phrase publish or perish. The origins of the
attitude may be tracked by pursuing the origins of the phrase. Gen-
eral and educational periodical indexes reveal uses of the latter in arti-
cle titles going as far back as the mid-1950s. A search on the JSTOR
full-text journal archive shows that the earliest example in the Journal
of Higher Education is dated 1952. 3 I asked John Simpson, the editor-
in-chief of the Oxford English Dictionary, what is the earliest use of
publish or perish in the files of the OED.4 Mr. Simpson responded
that their earliest citation is from a letter written by Marshall
McLuhan to Ezra Pound on June 22, 1951:5
The beaneries [Pound's term for universities] are on their knees to
these gents [foundation administrators]. They regard them as Santa
Claus. They will do "research" on anything that Santa Claus ap-
proves. They will think his thoughts as long as he will pay the bill
for getting them before the public signed by the professorry-rat.
"Publish or Perish" is the beanery motto.
6
* Associate Librarian for Public Services and Lecturer in Legal Research, Yale Law
School; Coeditor, Trial and Error: An Oxford Anthology of Legal Stories.
1. CHARLES J. SYKES, PROFSCAM: PROFESSORS AND THE DEMISE OF HIGHER EDUCATION
57 (1988).
2. Chris Sheridan, Research Overshadows Teaching in Tenure Considerations, YALE DAILY
NEWS, Apr. 23, 1987, at 1, 3.
3. Search of JSTOR (Dec. 1997) (search for articles containing "Publish or Perish") (find-
ing M.A. Fontanella, The Teacher in the Arts College, 23 J. HIGHER EDUC. 125, 128 (1952)).
4. Electronic mail from John Simpson, Editor-in-Chief, Oxford English Dictionary, to au-
thor (Mar. 1996).
5. See id.
6. LETIERS OF MARSHALL McLUHAN 226 (Matie Molinaro et al. eds., 1987).
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Through subsequent research I discovered a still earlier occur-
rence of publish or perish, which now stands as the earliest known. In
Logan Wilson's 1942 book, The Academic Man: A Study in the Sociol-
ogy of a Profession, Wilson wrote the following in a chapter on pres-
tige and the research function: "The prevailing pragmatism forced
upon the academic group is that one must write something and get it
into print. Situational imperatives dictate a publish or perish credo
within the ranks."7
I sent the above information to Eugene Garfield, the founder of
modern citation analysis, who has a particular interest in the etiology
of publish or perish.8 Garfield asked eminent sociologist Robert K.
Merton if he knew anything about Logan Wilson.9 Merton replied
that Wilson had been Merton's student at Harvard and was later Pres-
ident of both the University of Texas and the American Council on
Education. 10 Garfield notes in conclusion that Merton and others fa-
miliar with higher education in the 1940s believe that publish or perish
was in fairly common usage at the time that Wilson wrote The Aca-
demic Man."
Richard Delgado, the editor of this Symposium on the Relation
Between Teaching and Scholarship, invited me to contribute an article
to the Symposium drawing upon my study, The Most-Cited Law Re-
view Articles Revisited.12 In that study I compiled a list of the one
hundred most-cited legal articles of all time, together with a list of
additional highly cited articles too old to qualify for the most-cited list
(which only counted citing references beginning in 1956)13 and lists of
the most-cited articles from recent years. 14
Professor Delgado suggested that I address the relationship be-
tween extremely high level scholarship, on the one hand, and teaching
excellence on the other. My most-cited article list furnished a collec-
7. LOGAN WILSON, THE ACADEMIC MAN: A STUDY IN THE SOCIOLOGY OF A PROFESSION
197 (Octagon Books 1976) (1942).
8. See Eugene Garfield, What is the Primordial Reference for the Phrase 'Publish or Per-





12. Fred R. Shapiro, The Most-Cited Law Review Articles Revisited, 71 Cm.-KENT L. REv.
751 (1996).
13. Id. at 767 tbl.I.
14. Id. at 767 tbl.II.
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tion of academics who, at least by the measure of having published
one or more citation landmark articles, had attained the preeminent
levels of published scholarship. If the teaching prowess of these aca-
demics could be gauged in some way and compared with the teaching
prowess of a control group selected from the total population of law
professors, the results might be of some interest. Such an exercise
might shed a little light on whether the deemphasis of teaching in uni-
versities extends to law schools and, if so, what the end results of this
deemphasis have been.
My primary challenge was to come up with an indicator of teach-
ing excellence. "Teacher of the Year" awards and the like would be
nearly impossible to research-even at the home schools of the schol-
ars, records of such honors might be incomplete. Obtaining informa-
tion on student evaluations of professors was even more far-fetched.
The only practical method that occurred to me was examining tributes
published in law reviews upon the retirement or death of the scholar.
Praise of teaching ability in a commemorative or obituary essay in the
professor's own law school's law review might be suspect, as such
pieces are constrained by conventions of celebration and politeness,
but my theory was that a mediocre or poor teacher could be spotted
by the complete absence of praise or the (presumably rare) expression
of negative comments with regard to teaching. If there were no men-
tion whatsoever of teaching excellence in a tribute, it could be guessed
that the subject of the tribute was probably a mediocre or poor
teacher.
My list of most-cited recent legal articles was not suitable as a
basis for examination of tributes to the authors because the authors
were still active. Therefore I focused on the list of most-cited articles
of all time and the list of most-cited older articles. I looked up each of
the included articles to determine if the author had ever had a tribute
or memorial published in his (back in those days, it was not necessary
to say his or her) home-school law review. To ensure that apples and
oranges were not being compared, I excluded tributes that were too
short (only one or two pages) to provide a fair opportunity for teach-
ing ability to be mentioned and tributes to a retiring dean who would
remain a regular faculty member (these seemed to represent special
cases not comparable to other kinds of tributes). I also excluded trib-
utes published before 1950, as they were too remote in time to be
meaningful for a study of modern legal education.
1998]
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What remained after these exclusions were twenty-one tributes to
authors who appeared on the all-time or the older list.x5 They cover a
time-span from 1950 to 1996,16 roughly corresponding to the time-
span of publish or perish. I read each of the tributes, counting how
many said something positive, even as little as one sentence, about the
teaching prowess of the subject, and how many went through the en-
tire tribute without even that one sentence of praise.
I next obtained a control group of tributes to professors who did
not appear on the most-cited all-time list or the most-cited older list. I
did so by searching in the Index to Legal Periodicals database on
Westlaw for articles in which the word tribute or memorial appeared in
the title, or that were indexed under the headings "biography" or
"obituary,"'1 7 excluding those articles that were not published in a law
school law review or whose subject was clearly identified as a judge
rather than an academic. After selecting a sample of tributes from the
search results, I verified each one selected to make sure that it was in
fact a retirement tribute or a memorial to a faculty member at the
home institution of the law review. As before, I did not include any
tributes that were very short or that were directed at someone retiring
only from the deanship. I also constrained the sample to make sure
that the ratio of obituaries and retirement tributes was approximately
the same as the mix (13:8) in my list of twenty-one tributes to authors
of highly cited articles.
The above procedure gave me a sample of tributes from the pe-
riod of August 1981 (the inception of the Index to Legal Periodicals on
Westlawl8 ) to the present. To fill in the period 1950 to July 1981,
matching the chronological scope of the tributes to highly cited au-
thors, I turned to the pre-Westlaw, paper volumes of the Index to
Legal Periodicals. Here I looked up the subject heading "Biography:
Individual," under which the ILP indexed all tributes and memorials.
I again selected a sample of tributes, distributed over the 1950-81 time
period and with about a 13:8 ratio of obituaries to retirement com-
memorations, and restricted the sample to tributes to a retiring or de-
ceased professor at the law review's own law school. Once again,
tributes of only a page or two were avoided, as were tributes to a dean
returning to regular faculty status.
15. See infra app.I.
16. See infra app.I.
17. Search of WL, ILP database (Dec. 18, 1997).
18. See WESTLAW DATABASE DIRECrORY 353 (1998).
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Combining the Westlaw and pre-Westlaw samples, I ended up
with a list of fifty tributes to use as a control group for comparison
with the tributes to highly cited professors. I read through these as I
had the group of twenty-one tributes, counting how many of them fea-
tured at least minimal praise of the subject's teaching quality and how
many omitted all such praise.
RESULTS OF THIS MODEST EXERCISE
When I tabulated the totals for the authors of the articles on the
list of most-cited legal articles of all time, with the authors of most-
cited older articles also added in, I found that six out of the twenty-
one tributes (twenty-nine percent) made absolutely no mention of
teaching prowess. For the control group of selected tributes to law
professors, two of the fifty tributes (four percent) made absolutely no
mention of teaching prowess.
This is an unscientific study, with too small sample sizes to permit
any firm conclusions from the results. It is also possible that the con-
trol group, which covered a broader spectrum of law schools than the
elite-school-dominated highly-cited-author group, is not truly compa-
rable. There may be benign explanations for the disparity in percent-
ages-perhaps some of the highly cited authors whose teaching was
unnoted were fine teachers, but their teaching was so overshadowed
by their glittering scholarship that it was forgotten by memorialists.
Even so, the difference in results between the two groups is striking.
It is hard to escape the judgment that while, generally, praise of teach-
ing is a nearly universal feature of tributes to law faculty, for the most
highly cited scholars, it is often completely absent from their tributes,
and this despite the fact that such scholars typically are accorded
much longer tributes than is the norm. Good teaching, indeed teach-
ing period, was not part of the story of many of their lives.19
I want to close this little exploration by mentioning that, while
going through the tributes to the supercited scholars, I kept my eyes
open for actual negative commentary on teaching ability. I assumed
that this would be rare, for obvious reasons of politeness and, in the
case of still-living subjects, avoidance of giving offense, but might in
some instances still slip through. In fact, I found only one instance
19. I should state in fairness that, of the fifteen out of twenty-one highly cited scholars who




where an actual negative crack made it into tribute print. This was the
following:
[Professor X] has never suffered fools gladly, and he has found life
too short, too stimulating, too important to rehearse for the pedes-
trian mind the rituals of legal learning. He has always taught for
those who wanted a glimpse of the future; and he has sought con-
sciously to use the best student minds he could attract.
As a consequence there are hundreds of students who have
graduated from [X Law School] untouched by a great intellect and
an extraordinarily warm and generous personality. That is their
loss. 20
Although the negative is blended in with extremely positive state-
ments, there is no mistaking the import of this passage, that Professor
X (who is, incidentally, a revered scholar of towering importance) had
some kind of problem in teaching the average law student. And per-
haps that import is a microcosm of the general import of my findings:
in a reward system based, in law schools as in universities as a whole,
on published scholarship credentials, emphasis on teaching inevitably
perishes, and those who succeed admirably in the scholarship game
may nonetheless have some kind of problem with the task of teaching
law students.
20. Citation censored by author.
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APPENDIX I: TRIBUTES TO HIGHLY CITED SCHOLARS
1. Symposium, In Memoriam: Philip E. Areeda, 109 HARV. L. REV.
889 (1996).
2. Barry D. Boyer et al., A Gathering to Remember Alan Freeman,
44 BUFF. L. REV. 613 (1996).
3. Symposium, Tribute: Retirement of Professor Sanford Kadish,
79 CAL. L. REV. 1401 (1991).
4. Symposium, In Memoriam: Paul M. Bator, 102 HARV. L. REV.
1737 (1989).
5. Guido Calabresi et al., Tributes to Robert M. Cover, 96 YALE L.J.
1699 (1987) (memorial).
6. Symposium, Tributes to Charles L. Black, Jr., 95 YALE L.J. 1553
(1986) (retirement tribute).
7. Symposium, In Memoriam-Professor William L. Cary, 83
COLUM. L. REV. 765 (1983).
8. Symposium, Tributes to Arthur A. Left, 91 YALE L.J. 217 (1981)
(memorial).
9. Symposium, In Memoriam: Lon L. Fuller, 92 HARV. L. REV. 349
(1978).
10. Symposium, Tribute to Herbert Wechsler, 78 COLUM. L. REV. 947
(1978) (retirement tribute).
11. Norman Dorsen, Thomas Irwin Emerson, 85 YALE L.J. 463
(1976) (retirement tribute).
12. Edward H. Levi, Harry Kalven, Jr., 43 U. CHI. L. REV. 1 (1975)
(memorial).
13. Grant Gilmore, Friedrich Kessler, 84 YALE L.J. 672 (1975) (re-
tirement tribute).
14. Charles L. Black, Jr., Alexander Mordecai Bickel, 84 Yale L.J.
199 (1974) (memorial).
15. Joseph Goldstein, For Harold Lasswell: Some Reflections on
Human Dignity, Entrapment, Informed Consent, and the Plea
Bargain, 84 YALE L.J. 683 (1975) (retirement tribute).
16. Nicolas deB. Katzenbach, Foreword: In Honor of Myres S. Mc-
Dougal, 84 YALE L.J. 961 (1975) (retirement tribute).
17. Symposium, William Lloyd Prosser, 60 CAL. L. REV. 1245 (1972)
(memorial).
18. Derek C. Bok, Professor Henry Melvin Hart, Jr., 82 HARV. L.
REV. 1591 (1969) (memorial).
19. Tom C. Clark, A Tribute to Roscoe Pound, 78 HARV. L. REV. 1
(1964) (memorial).
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20. William 0. Douglas, Karl N. Llewellyn, 29 U. Cmi. L. REV. 611
(1962) (memorial).
21. A.M. Kidd, Max Radin, 38 CAL. L. REV. 794 (1950) (memorial).
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APPENDIX II: CONTROL GROUP OF SAMPLE TRIBUTES
1. Symposium, Tributes to Howard Taubenfeld, 50 SMU L. REV. 1
(1996) (memorial).
2. William F. Harvey, Ronald W. Polston, 29 IND. L. REV. 753
(1996) (retirement tribute).
3. Symposium, Tribute to Dean John Wade, 65 Miss. L.J. 1 (1995)
(memorial).
4. Ronald A. Cass, Tribute to Professor Paul A. Wallace, Jr., 74
B.U. L. REV. 715 (1994) (memorial).
5. Gene P. Schultz, In Memory of Professor Richard W. Power, 38
ST. Louis U. L.J. 311 (1993-94).
6. Ricahrd S. Wirtz et al., Tribute to Professor Durward S. Jones,
60 TENN. L. REV. vii (1993) (issue 4) (retirement tribute).
7. Robert W. Bennett et al., In Memoriam: Harry B. Reese, 87 Nw.
U. L. REV. 1 (1992).
8. Symposium, Professor Lawrence A. Sullivan, 79 CAL. L. REV.
1221 (1991) (retirement tribute).
9. Symposium, James S. Mofsky: A Tribute, 45 U. MIAMI L. REV. 1
(1990) (memorial).
10. Symposium, Dedication to Jerome Prince, 55 BROOK. L. REV. i
(1989) (issue 1) (memorial).
11. Oscar H. Davis et al., Tributes to Professor John F. Davis, 47 MD.
L. REV. 613 (1988) (retirement tribute).
12. Mauro Cappelletti et al., In Honor of John Henry Merryman, 39
STAN. L. REV. 1079 (1987) (retirement tribute).
13. Robert L. Fletcher et al., Dedication to Professor Robert Meisen-
holder, 61 WASH. L. REV. 1327 (1986) (retirement tribute).
14. Jeffrey E. Levine, A Tribute to Dean Charles Clason, 8 W. NEW
ENG. L. REV. 1 (1986) (memorial).
15. Robert A. Stein, Robert C. McClure: A Tribute on His Retire-
ment, 69 MINN. L. REV. 1217 (1985).
16. Symposium, Dean Richard E. Walck, 26 WM. & MARY L. REV. 1
(1984) (retirement tribute).
17. Dedication: J. Allen Smith, 36 RUTGERS L. REV. 397 (1984) (re-
tirement tribute).
18. Symposium, In Tribute to Boris Bittker, 93 YALE L.J. 199 (1983)
(retirement tribute).
19. Justice Lewis F. Powell, Jr. et al., Tribute to Hardy Cross Dillard,
69 VA. L. REV. 805 (1983).
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20. Symposium, In Memory of Harold Canfield Havighurst, 77 Nw.
U. L. REV. 247 (1982).
21. Dedication: Joe E. Covington, 47 Mo. L. REV. Vi (1982) (issue 1)
(retirement tribute).
22. M.K. Woodward, In Memoriam: Edward Weldon Bailey, 59 TEX.
L. REV. i (1981) (issue 7) (retirement tribute).
23. Peter Hay et al., Tribute to J. Nelson Young, 1981 U. ILL. L. REV.
555 (retirement tribute).
24. Mason Ladd, Clarence Milton Updegraff-In Memoriam, 64
IOWA L. REV. 428 (1979).
25. Symposium, Covey T Oliver, 127 U. PA. L. REV. 878 (1979) (re-
tirement tribute).
26. Walter J. Blum, Some Personal Impressions of Wilfred Puttkam-
mer as Teacher and Colleague, 46 U. CHI. L. REV. 1 (1978)
(memorial).
27. Symposium, In Memoriam: David W. Louisell, 66 CAL. L. REV.
921 (1978).
28. Symposium, In Memoriam, Professor Kenneth K. Luce, 61
MARQ. L. REV. vi (1977) (issue 1).
29. Symposium, Dedication: Lion D. Hubert, Jr., 51 TUL. L. REV.
425 (1977) (memorial).
30. Symposium, Dedication: David R. Bookstaver, 37 U. PiTT. L.
REV. 459 (1976) (retirement tribute).
31. Adrian A. Kragen et al., In Tribute: Arthur H. Sherry, 64 CAL. L.
REV. 232 (1976) (retirement tribute).
32. Symposium, Dedication & Memorial: Ed Ward, 52 N.D. L. REV.
7 (1975).
33. Symposium, Robert B. McKay, 50 N.Y.U. L. REV. 7 (1975) (re-
tirement tribute).
34. Symposium, In Memoriam: William Samore, 39 ALB. L. REV. 1
(1974).
35. Symposium, George D. Horning, Jr., 23 AM. U. L. REV. 512
(1974) (memorial).
36. Symposium, Harold F. McNiece, 47 ST. JOHN'S L. REV. vii (1972-
73) (issue 3) (memorial).
37. Symposium, Dedication in Memory of Professor William Dewey
Rollison, 47 NOTRE DAME LAW. 7 (1971).
38. Symposium, Dedication: Ralph F. Fuchs, 45 IND. L.J. 152 (1970)
(retirement tribute).
39. Symposium, Kenneth S. Carlston, 1969 U. ILL. L.F. ix (issue 1)
(memorial).
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40. Symposium, Francis I. Putman, 42 N.Y.U. L. REV. 1 (1967)
(memorial).
41. Symposium, In Memoriam: Dean Samuel L. Prince, 18 S.C. L.
REV. xi (1966) (issue 1).
42. George Torzsay-Biber, Joseph Walter Bingham, 17 STAN. L. REV.
1009 (1965) (memorial).
43. Symposium, Maurice Taylor Van Hecke, 42 N.C. L. REV. 269
(1964) (memorial).
44. Earl Warren et al., James Emmet Brenner, 1889-1963, 16 STAN. L.
REV. xi (Dec. 1963-64).
45. Symposium, In Memoriam: Charles Wendell Carnahan, 1903-
1961, 1962 WASH. U. L.Q. 145.
46. In Memoriam: Professor Howard Lewis Hall, 1961 Wis. L. REV.
167.
47. Philip Mechem, In Memoriam: Thomas Edgar Atkinson, 35
N.Y.U. L. REV. 1233 (1960).
48. Symposium, Edgar Noble Durfee, 57 MIcH. L. REV. 447 (1959)
(memorial).
49. Horace E. Whiteside, Dean Robert S. Stevens, 40 CORNELL L.Q.
1 (1955) (retirement tribute).
50. Dean William H. Leary, 2 UTAH L. REV. 5 (1950) (retirement
tribute).
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